
 
RECOMMENDATION 

 
RESOLVED, That thr>9g 0.0485 Detp1Bar Associati





304 

 
 3 

                                                

and challenge him on it@3  He denounced the President=s use of signing statements as “a very 
blatant encroachment” on Congress's power to legislate.4

   At a June 27, 2006 Senate Judiciary Committee hearing on “Presidential Signing 
Statements,”

5 Senator Patrick Leahy (D-VT), the Ranking Member, stated: 
 

We are at a pivotal moment in our Nation=s history, where Americans are faced 
with a President who makes sweeping claims for almost unchecked Executive 
power. One of the most troubling aspects of such claims is the President

http://www.abanews.org/releases/news060506.html
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The issue to be addressed by this distinguished task force is of great consequence 

http://www.coherentbabble.com/signingstatements/about.htm
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veto message@12 And Professor Christopher Kelley, In his 2003 doctoral dissertation on this 
issue, noted that: 
 

. . . it is what the president does with the signing statement that makes this an area 
of interest to those studying presidential power. The 
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sign since the time of President James Monroe who, a month after he signed a bill into law which 
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statutory implementation occurred in the Immigration Reform and Control Act of 1986 in which 
Congress legislated that a Abrief, casual and imminent absence@ of a deportable alien from the 
United States would not terminate the required Acontinuous physical presence@ required for an 
alien=s eligibility for legalized status. President Reagan announced in the signing statement, 
however, that an alien would be required to apply to the INS before any such brief or casual 
absence, a requirement totally absent from the bill. He also reinterpreted the Safe Drinking Water 
Act so as not to make several of its provisions mandatory.37

 
President George Herbert Walker Bush (APresident Bush I@) overtook President Reagan 

in the number of signing statement challenges to provisions in laws presented to himC146 
signing statements containing 232 challenges in his four years in office compared to 71 signing 
statements in the two-term Reagan Administration.
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said he would restriactthe scope oftthe ban totthe kind oftAquid pro quo@
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Office=s attempts to control Executive branch printing through 
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http:///www.boston.com/news/nation/articles/2006/05/28/cheney_aide_is_sc
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authority to withhold information whenever he deemed it necessary.62  
 

Even action deadlines set in the National Homeland Security Act were rejected as 
contravening the unitary executive function.63 The Intelligence Authorization Act of 2003 setting 
up the 9/11 Commission provoked the same signing statement retaining the President=s power to 
withhold information C a claim which later became a major bone of contention between the 
White House and the Commission. A December 2004 intelligence bill required reports on the use 
of national security wiretaps on U.S. soil as well as reports on civil liberties, security clearances, 
border security and counter narcotics efforts. All were subjected to the same treatment by signing 
statement.64 Even the Homeland Security Act requirements for reports to Congress about airport 
screening chemical plant vulnerabilities and visa services suffered a similar fatew9eTJ
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Supreme Court stated in holding that President Truman could not seize the nation=
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during the legislative process, rather than waiting until after passage of legislation to express 
such concerns in a signing statement. 

 
C. Signing Statements Should No
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Congress overridden a veto occasioned by the President's belief in the unconstitutionality of the 
bill presented.72
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As noted above, the Task Force 
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done if the President, in the absence of a signing statement, nevertheless fails to enforce a law 
enacted under his or an earlier administration.   

 
While these are undoubtedly important issues, the Task Force believed them to be 

subsidiary to the issue of the President's duty to enforce or veto the bills presented to him, and 
the constraints of time did not permit us to delve into them. Although outside the precise scope 
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Clinton v. City of New York, 524 U.S. 417, 450 (1998) (Kennedy, J. concurring) (internal 
citations omitted). 
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Agrast played a prominent role in shaping laws on civil and constitutional rights, terrorism and civil 
liberties, criminal justice, patent and copyright law, antitrust, and other matters within the jurisdiction of 
the House Committee on the Judiciary. He was also responsible for legal issues within the jurisdiction of 
the House International Relations Committee, including the implementation of international agreements 
on human rights, intercountry adoption, and the protection of intellectual property rights. 
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Harold Hongju Koh, Dean and Gerard C. and Bernice Latrobe Smith Professor of International Law, is 
one of the country's leading experts on international law, international human rights, national security law 
and international economic law. He has received more than twenty awards for his human rights work.  
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Senate Committee on the Judiciary and various Judiciary subcommittees, and prior to that he served in the 
Office of Legal Counsel of the Department of Justice. 
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Gotshal & Manges. He earned his B.A. degree from City College of New York and an M.A. in 
Economics from Brown University before earning his J.D. from NYU in 1978. Prior to his legal career, 
Rothstein worked as an economist in the environmental consulting field and for the New York City 
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 EXECUTIVE SUMMARY 
 
 
A. Summary of Recommendation
 


