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A Textualist Defense of Article I, Section 7, Clause
3: Why
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I have elsewhere suggested that this case is inadequately reasoned. Now an
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How especially so because in the moment of its conception, it spoke to
many, although perhaps not to all, Americans. It spoke to the old, to those
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parliamentary practice at the close of the eighteenth century. But Jefferson’s
Manual
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them as old men—after they had captured the great political prizes** made
available by the Revolution and after they had shaped their offices with the
policies for which they are justly remembered. But in 1787, Madison and
Marshall were comparatively young



2005] A Textualist Defense 1271

Il.  The Mystery of Hollingsworth v. Virginia

The generalist reader, for whom this Article is intended, is perhaps not
familiar with Hollingsworth v. Virginia.®  Hollingsworth
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the dockets of the federal cour
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Attorneys for Hollingsworth, Tilghman and Rawle,
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1. The Presentment School.—Adherents of this school take the position
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the Eleventh Amendment was constitutionally adopted, Hollingsworth’s
holding means either that presentment is not a necessary component of the
Article V process generally, or, at least, that presentment is not necessary
under the particular facts that led to the adoption of the Eleventh
Amendment. However, the proponents of this school have put forward no
principled distinctions between the Eleventh Amendment and any other
amendment, before or since.*

There are those in this school who criticize the holding of
Hollingsworth. The chief weakness of this school’s critique of the decision
is that it fails to make clear what Congress should or could have delivered,
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substantial sense failed. Thus, it is no surprise that Congress’s post-
enactment procedures appear incomprehensible to this school’s adherents.
Moreover, having not analyzed the procedures Congress actually attempted
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Petitioners made the argument that the strictures of Article I, Section 7,
Clauses 2 and 3, which are thought generally to apply (at least) to the process
of statutory lawmaking, also apply to the Article V amendment process. The
Signature School goes further. Its proponents suggest that the absence of the
President’s signature from the enrolled congressional resolution proposing
the amendment posed a conflict (real or apparent) between the two
provisions. However, the normal process of statutory lawmaking does not
require presidential action, much less a signature, except under a single
unique and expressly stated condition. A President’s signature is only
required if Congress is adjourned ten days following presentment.*
Therefore, even assuming, as Petitioners argued, that Article I, Section 7,



2005] A Textualist Defense 1281

Black fell into this error is a textbook example of the inflation of
constitutional law as an academic discipline and illustrates how deeply held
commitments about procedure defeat common sense. This lack of legal
analysis on the part of Signature School proponents has not kept many of its
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of Hollingsworth is not “even projectable.” In Hollingsworth, it was in no
sense necessary for the Court to reach the question of the amenability of
Acrticle V to judicial review.

5. The Court Adopted the Reasoning of Justice Chase School.—During
the oral argument, Justice Chase interjected: “[T]he negative of the President
applies only to the ordinary cases of legislation: [the President] has nothing
to do with the proposition, or adoption, of amendments to the Constitution.”
Although some articles have taken the position that Justice Chase’s statement
is part of the Court’s opinion, this is clearly not the case.”® Other articles
seem to be aware that the statement is attributable only to Justice Chase at
oral argument.®® Of course, because the Court’s reasoning is lacking in
Hollingsworth, one can hardly blame those who analyze it from grasping at
the few available legal straws.

Chase’s statement is deeply problematic. The adherents of this school
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lawmaking because presidential participation in the amendment process is
not expressly mentioned in Article V.**  Therefore, the absence of
presentment or a presidential signature on the face of the Eleventh
Amendment means that there was no failure to comply with any Article V
procedure for amending the Constitution.

Unfortunately, this theory proves far too much. Indeed, it reduces much
of the rest of the Constitution of 1787 to surplusage, if not gibberish. It is
true that Article V is a freestanding article, but so are Articles 11, 11, 1V, VI,
and VII. Sometimes these latter articles expressly call for congressional
action “by law”;*® at other times the Constitution leaves ambiguous the form
future congressional action is to take.”’ This is also true of Article V: the
form by which Congress is to propose future amendments is left unstated; it

is Congress that has chosen
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Willi Paul Adams, and other general academic and legal historians have
marshaled a significant collection of roughly contemporaneous colonial,
state, and preratification materials (some discussing the then-proposed
Constitution of 1787) supporting their general thesis that state executives
were not generally participants cgeneral
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is very unclear why this position has escaped unscathed from the most
mundane interpretivist critiqgue. Article V uses the term “Congress.” Is
anyone willing to argue that Congress, when acting pursuant to Article V, is
somehow constituted or defined differently than when it is acting pursuant to
Article 1?7 If not, then Article V must be interpreted intratextually with
Article 1, Section 1. Do the members of a Congress proposing amendments
under Article V have different qualifications than congressional members
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without saying that Chase School adherents have been unwilling (and
perhaps unable) to engage the issue.

In the remainder of this Article, | take the position that each of the five
Hollingsworth schools of thought discussed above is substantially
incorrect—incorrect as an explanation of the holding and incorrect on the
merits. Customarily, the way to proceed at this point would be to explain the
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President would validate ratification if Congress arguably bypassed
constitutionally mandatory presentment?”

Petitioners have argued that the ORV Clause does apply to the
amendment process. We do not expect Petitioners to
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under Washington, the official charged with authenticating the enrolled
resolution on behalf of the Senate, is now President of the United States. If
Petitioners refuse to subpoena these officials, former officials, and their
servants, then they cannot come to this Court for relief.

2. An Historicist’s Vision of Hollingsworth.—Opinion of Paterson, J. |
join only the judgment of my brother Cushing. For the reasons | elaborate
below, I do not join his opinion.

The opinion of Justice Cushing is not addressed to the parties. Rather, it
is addressed to future litigants and practitioners and serves as a warning that
they put their claims or defenses in jeopardy if they fail to sufficiently
develop the record in their filings, in their motions, and at oral argument.
Although the decision we announce today is a.5(7.929)i5 0 TDof Jdefenses in
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authenticated the enrolled resolution on March 11, 1794.” Thus, bicameral

77. See Journal of the Senate 44 (Mar. 11, 1794) (indicating March 11, 1794 authentication by
the Vice President and prior authentication by the Speaker), available at http://memory.loc.gov/
ammem/amlaw/lawhome.html.

On March 11, 1794, the Senate Journal
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congressional action on the substance of the proposed amendment concluded
on March 11, 1794. On March 12, 1794, Congress passed a resolution
directing its officers to transmit sixteen (equally authentic) parchment copies
of the enrolled resolution to the President and directed the President to
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The norms of parliamentary procedure demand that such deliveries must be
made expeditiously following enrollment and authentication on March 11,
1794. We do know that on or before March 27, 1794, New York ratified the
proposed amendment and communicated its ratification to the Federal
Government. Thus the President had to have received the enrolled resolution
on or after March 11, 1794, but before March 27, 1794. And the Third
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in no sense vitiated the validity of the resolution under the ORV Clause, even
assuming it applies to Article V.
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guestion that we need not address.*® Whenever that obligation began, it is
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from any organic theory relating to states’ rights or to state sovereignty, but
from the very terms of the Constitution itself.
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it. This process cannot begin as long as Hollingsworth occupies the
intellectual field.  Hollingsworth, in nearly all of its contradictory
incarnations, restricts the scope of our constitutional past and thereby bur-
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Madison, in his notep 10t5r.an
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introduced, Madison “observ[ed] that if the negative of the President was
[sic] confined to bills, it would be evaded by acts under the form and name of
resolutions, votes, &c., [and so] proposed that ‘or resolve’ should be added
after “bill,’
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Now one might think that a person setting out to interpret (or
reinterpret) the text of the ORV Clause might, in addition to Madison’s
convention notes, also consult the Journal of the Convention and extant
convention papers kept by other delegates, the state ratifying debates, The
Federalist Papers, and other pro- and anti-ratification documents and
pamphlets, the early commentators—Judge Tucker, Thomas Sergeant,
United States Attorney Rawle (perhaps there might be some bias here
considering his role in Hollingsworth), Chancellor Kent, and Justice
Story'®—or any of a number of federal (or state) cases over the past several
hundred years. Search as one might, one discovers precious little case law or
commentary discussing the actual text of the ORV Clause. Instead of serious
discussion what one usually finds is this: the ORV Clause is quoted;
Madison’s explanation of the import of the ORV Clause is presented and
accepted without discussion or noting any even projectable (to borrow a
phrase)'®® nuance or textual difficulty; and the clause is frequently critiqued
for being redundant with regard to values already fully expressed in Clause
2.1'° Remarkably, no commentator or 110hl9worth
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signed or unsigned by the President, the amendment still must go through the
relatively lengthy state ratification process. If a signature has no substantial
legal effect, why should compliance be mandatory? This still leaves open the
question of whether presentment with the concomitant possibility of a
presidential veto remains mandatory in the context of a congressional
resolution proposing a constitutional amendment.

Sixth, Clause 2 expressly provides for three possibilities: presidential
signature, presidential veto, and presidential inaction, which may result either
in functional approval or rejection arising from the timing of congressional
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It occurred to me that although the Fo
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The interpretation presented above is one of two put forward by
Laurence B. Marquet, LL.B., D. Jur., Clerk of the Legislative Council and
Clerk of the Parliaments, Parliament of Western Australia.** Marquet also
believed that the text of the ORV Clause permitted authorizing legislation
subsequent
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Debates
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Sherman’s comment cannot be easily reconciled with Madison’s purported
rationale for the ORV Clause. The proponents of Madison’s explanation for
the ORV Clause have made no efforts to explain why Sherman might have




1328 Texas Law Review [Vol. 83:1265

thought that appropriations, as opposed to other money bills (i.e., revenue
bills) or nonfinancial legislation, were at acute risk to the type of
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Marquet’s reading also explains why
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(clerk™® and secretary) understood the technical aspects of the clause and its
relations to the fine points of parliamentary procedure that they would be
charged with administering, at least in the first instance. Courts too have
from time to time rejected popular meanings of a constitutional term in favor
of technical meanings.**

Orders, resolutions, and votes are the means by which a legislative
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a vote on a resolution (and a concomitant
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Query: The ORV Clause says “[e]very Order, Resolution, or Vote.”
Why have you limited it to “[e]very Order, Resolution, or Vote [of a single
house]”?

Answer: This criticism is correct. The ORV Clause is perhaps more
textually complex than any other clause in the Constitution. In presenting
this Article, it was necessary to start somewhere. The purpose of the ORV
Clause is to ensure that when Congress
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Query
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been to block the common law presumption of retroactivity.”®> But this
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154

law,™" those who bore the brunt of such laws at least had the benefit of the
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Chadha. In 1974, an administrative law judge ordered Chadha’s deportation.
The Attorney General suspended that decision and reported his exercise of
discretion to Congress. In 1975, the House of Representatives passed an
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The Chadha Court assumed that Madison’s rationale for his own motion
equally applied to Randolph’s rationale for his
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contemporaneous adjournment of both houses, is effected by a concurrent
resolution.*



1348 Texas Law Review [Vol. 83:1265

Every Order, Resolution, or Vote to which the Concurrence of the
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other congressional resolutions, single or bicameral. How so? Once one
house has adjourned, a presidential veto subject to two-house override would
be moribund or veto-proof, depending on how
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day to subsequent detailed single-house orders, resolutions, and votes to
which the veto would not otherwise apply”? Is the Madisonian reading of
Story the exclusive meaning that Story intended?

Moreover, even if Story’s view more closely corresponds with
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papers having discrete authorship. Therefore, even if we could be sure that
Madison’s views veered from Hamilton’s, that determination is not telling
with regard to the original meaning as understood by the public that actually
read The Federalist Papers at the time of ratification.

203

Query: What is the best originalist™ evidence for the condition

precedent interpretation?

Answer: The Case of the Prisoners, Commonwealth v. Caton,?* is one
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constitutional provision left the legislature sufficient discretion to make use
of the second chamber. Thus, the ineffectiveness of the pardon resulted from
the particulars of the statute, not from any constitutional or meta-structural
stricture forbidding delegation to a single house. The legislature as a matter
of prirzli:ziple would have been free to vest the pardon power in the Delegates
alone.

Chancellor George Wythe and Chief Justice Paul Carrington®*®

took a
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indispensable . . . but a resolution, affecting the whole community, is,
in fact, a law ... .**

It would be foolish to wholly discount Wythe’s opinion. It has strengths,
some of which were even recognized by Pendleton.””® But it also has
profound weaknesses.
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act first in granting a pardon, and so it expressly added the phrase “resolve of
the House of Delegates” to clarify which house should act first to make an
effective pardon.”® O mores! Such language would work to preserve the
temporal priority of the lower house. The problem with this explanation is
that if this had been the convention members’ goal, they could have avoided
the whole problem by just replacing the word “resolve” with “law.” This
would have both precluded any confusion with regard to legislative house of
origin and concomitantly clarified the necessity of bicameral action in
granting the pardon. And if the reader is uncomfortable adopting the
Wythian position here in 1782, is not your comfort with the Madisonian
position of 1787 based more on habit than on any inherent explanatory
power?

Three other justices—Chancellor John Blair, Justice Peter Lyons, and
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imagination that should interest us with regard to interpreting the ORV
Clause, notdabstract gateinatof who,d t 1782, had not4bnterino interaginat363
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IV. Summary
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admit many of these fellows into the ring. They are a bit dodgy. Madison’s
Debates on the days in question is a bit “confused.” The one paper in The
Federalist Papers not authored by Madison, yet addressing the point in
dispute, is ambiguous at best. Tucker was play-acting with the reader.
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believe that a merely redundant parchment provision would minimize the
risk???® Alternatively, if congressional legerdemain was an actual concern of
the Convention, why did the Convention, subsequent to debate and passage
of the ORV Clause, strike out the proposed enactment clause that would have
provided the future Congress with substantial guidance as to the concrete
form future bills must take? All these questions are unaddressed by those
that embrace Madisonian orthodoxy. And, fifth, Madison’s position cannot
explain why seven states voted down Madison’s motion but supported
Randolph’s motion the next day. | would add that this lack of interest in the
state delegations’ shifting votes is indicative of the antidemocratic animus
which forms the informing principle of nearly all modern American
constitutional jurisprudence.??’
In the other corner of the ring, we
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apparently daunting problems that our intellectually myopic scholarly past
has forced on the present and at ways in which that past influences people’s
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present. It is not some ghost from a lost mysterious constitutional past, and it
comes to us with extensive rationales in the Marshallian tradition. The
Chadha



1370 Texas Law Review [Vol. 83:1265

Constitution unobfuscated, in much the same way that the American public
might have read it when it was first proposed?

Additionally, I believe this result occurred because we Americans have
lost the ability to understand the m
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The Federalist Papers
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standing and still) dominant Madisonian cult, espousing antimajoritarianism
rationalized through fears of rent-seeking and opportunistic behavior by
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